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	enterFactsOfCase: The firm is a day-care business.  The firm engaged the worker to provide teaching services for the firm's business operation as an employee.  During the term of the working relationship the firm lost the business payroll processor and needed to pay workers for their services.  The firm did not withhold taxes from the workers pay so a Form 1099-MISC was issued.  Once the business found a payroll processor the firm withheld taxes as it had previously.  The worker requested due to being issued a Form W-2 and Form 1099-MISC by the firm in 2015.  
	enterAnalysis: The withholding of income tax or the Federal Insurance Contributions Act (FICA) tax from an individual’s wages is “treatment” of the individual as an employee, whether or not the tax is paid over to the Government.  The filing of an employment tax return and Form W-2 for a period with respect to an individual, whether or not tax was withheld from the individual, is “treatment” of the individual as an employee for that period.  The worker received a Form W-2 and a Form 1099-MISC from you in the course of the work relationship, and the services did not substantially change.  As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case.  The worker was an employee and paid as an employee by the firm except for 2 pay periods.  The non-employee compensation should have been wages and taxes should have been withheld from the payments.



