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	enterFactsOfCase:   The firm is in the business of operating a salon; however, the worker was engaged as a child care provider. She provided services throughout 2013 to 2017 and received a Form 1099-MISC for 2015 and 2016. The firm corrected the 2016 1099-MISC and reissued a 2016 W-2 under a different EIN. There was no written agreement. The firm (payer) provided the worker with activity schedules and daily direction. She received her work assignments daily from the payers who determined the methods by which the assignments were performed and would be contacted if any issues or problems arose. There were no required  reports except on the children's behavioral issues. She usually worked set scheduled hours dependent on the payer's requirements  and time of year.  The worker provided child care, cooking, cleaning, and transportation to/from activities as well as errands. She worked at the payers' residence and was to provide the services personally. Only the firm would hire/pay any substitute workers. The payer provided everything that the worker needed to care for the children. The worker sometimes used her personal vehicle to provide transportation to activities with no reimbursement. She was paid an hourly rate though the firm noted she was paid by the job as well. The worker did not establish the level of payment for services. Both the firm and the worker agreed that there were no benefits. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others; the firm disagreed. The relationship ended when the worker resigned/quit.
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the payer retained the right to change the worker’s methods and to direct the worker to the extent necessary to ensure the well-being of the children. The worker provided child care services in the payer’s home and was essentially a domestic worker. In general, domestic services include services of a household nature in or about a private home performed by cooks, waiters, butlers, housekeepers, maids, valets, babysitters, janitors, laundresses, caretakers, handymen, gardeners, grooms, chauffeurs of family-use vehicles, and companions for convalescents, the elderly, or the disabled. A worker is a household employee if the payer can control not only what work is done, but how it is done. It doesn't matter whether the work is full time or part time or that the worker was hired through an agency or from a list provided by an agency or association. It also doesn't matter whether the worker is paid on an hourly, daily, or weekly basis, or by the job. In this case, the payer provided instructions and expectations, even if just initially and even if the work became routine. The payer retained the right to redirect the worker’s activities as needed to ensure the care of its children whether or not it exercised that right. The worker’s services were performed in the payer’s home with the payer providing all needed materials and supplies. The worker worked when needed and if available. In this case, she provided her services on a continuous basis throughout the time period involved. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Based on the above analysis, we conclude that the firm/payer had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.   Because the worker’s services constitute domestic services, the employer is responsible for withholding the employee’s share of the FICA tax if the worker was paid up to a specific income threshold amount in each particular year.  The wage threshold for withholding FICA tax in a specific year may be found in that year’s Publication 926, Household Employer’s Tax Guide.If cash wages were paid of $1000 or more for domestic services during any calendar quarter in the calendar year or the preceding calendar year, then those wages are subject to FUTA tax (Code sections 3306(a)(3) and 3306(c)(2).  Generally, you can take a credit against the FUTA tax for a contribution paid into state unemployment funds, although this credit cannot exceed 5.4 percent of the first $7000 of wages.  The FUTA requirements are based on the total wages paid to all domestic employees, while the FICA wage threshold is based on the wages paid to each domestic employee.  Therefore, an employer may be liable for FUTA tax, while not liable for FICA tax.  Domestic employers are required to satisfy their tax obligations by increasing their quarterly estimated tax payments or by increasing tax withholding from their own wages.  This requirement became effective in 1998.  Estimated tax penalties apply to underpayments attributable to these taxes.  Therefore, as the employer of the worker, the payer is liable for FICA and FUTA taxes for the worker, subject to the preceding thresholds.  If the payer chooses to pay the employee’s share of social security and Medicare taxes in lieu of withholding it from the employee’s wages, the amount must be added to the employee’s wages for income tax purposes.  However, it is not included as social security, Medicare, or FUTA wages.  For further clarification of household employee issues, please see Publication 926, Household Employer’s Tax Guide.     



