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	enterFactsOfCase: Information provided indicated the firm provides mental health and substance abuse counseling. The worker performed services as a counselor for the firm for tax years 2016, 2017 and 2018.  Although both parties provided copies of the employment contract, the firm reported the income on Form 1099-MISC instead of a W-2 for each tax year. The firm stated the general working hours and expected number of individual and group sessions were provided.  Scheduling the sessions were largely at the worker's discretion.  Work assignments were given through the firm.  The worker was required to maintain all clinical notes.  The firm indicated all work was performed on the firm premises.  The worker was required to perform his services personally. The firm provided the software to track clinical notes.  The worker provided his own laptop.  The worker was paid on salary.  The customer paid the firm. The firm indicated it did carry workers' compensation insurance.  The worker was also given paid vacations. Either party could terminate the work relationship without incurring a penalty or liability.  He was represented as a counselor of the firm.  The firm indicated the worker resigned his position. The worker indicated his title was Lead Clinical Counselor for the firm.  He indicated he performed the same services as other employees of the firm.  All work was performed under the direct control of the firm.  He was provided training, instruction and supervision by the firm as it related to his counseling duties.  The firm assigned the clients and various tasks on a daily basis.  The worker agreed he was required to provide progress notes, treatment plans and discharge summaries per patient.  He performed services nine am to five pm, on firm premises.  He was required to attend weekly staff meetings. The worker agreed he was paid on salary, and was given paid vacations, sick pay and bonuses.   The firm provided the office, furniture, and software.  He agreed he provided his own laptop. The client's paid the firm. 
	enterAnalysis: We have applied the above law to the information submitted.  As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect your financial investment.  Services were performed on a full time continuing basis.  All clients were assigned by the firm.  The worker was required to provide full clinical notes on each patient, retained by the firm. Furthermore, the worker had employment contracts with the firm. Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  The worker did not incur any monetary financial obligations while performing his services.  The cost of a laptop computer would not be deemed a business financial investment.  He was guaranteed a set salary.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of your business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability.  CONCLUSIONBased on the above analysis, we find this to be an erroneous misclassification of employment.  The firm and worker had an employment contract for the duration of the services performed.  The agreement specially outlined the employer/employee work relationship.  It specifically stated the salary guaranteed.  both parties indicated additional benefits were given.  The contract included a non-complete clause.  The services were performed under the firm's business name, as assigned by the firm.  The worker was required to follow the firm's rules and regulations.  Therefore, we conclude that the firm maintained direction and control over the worker to the degree necessary to establish that the worker was a common law employee. 



