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	enterFactsOfCase:   The firm (payer) is a trust that engages workers to provide non-medical, sitter, companion services to allow an individual to remain in her home. The worker was engaged as the Care Team Provider. She received a Form 1099-MISC for her services in 2011, 2012, and 2013. There was a written agreement. The payer believed that the worker was a statutory nonemployee. The worker noted that family members provided her with instructions; she was also given on-the-job training by the previous caregiver. The payer referred to the Care Goals in the agreement. Both parties referred to the work agreement that provided the details of the worker’s work assignments. Each party indicated that the other determined the methods by which the assignments were performed but both agreed that the family members would be contacted if any problems or issues arose. The worker submitted her monthly hours and receipts for items purchased; the payer noted that the worker submitted a monthly plan, updates via email and purchase receipts. The worker’s routine consisted of mostly 24 hour days with some days of 16 or 18 hours at the home of the individual; the payer referred to the written agreement and examples of the scheduled hours. Only the worker mentioned that there were meetings with various other caregivers. Both parties agreed that the worker was to provide the services personally with only the payer hiring and paying any other workers.Both the payer and the worker agreed that the payer provided housing, groceries, supplies and internet services. Both also agreed that the worker was paid a monthly salary and had no other economic risk. The payer established the level of payment for services.Both parties agreed that there were benefits and that either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others. The relationship ended when the worker gave her termination of services notice.Agreement for Services By Care Team Provider signed by both parties The worker as the coordinator was to organize, schedule, and oversee the care of the individual. The following list contains some of the duties and issues covered by the agreement:o Work with the family representative to develop, coordinate and monitor a monthly plan to meet a variety of needso Keep track of activitieso Worker’s hours of service and vacation- worker will live in home and be present 24 hours a day except for respite person scheduledo Reimbursement for expenditureso Household maintenance issueso Emergency absenceso Reporting of medical issueso Family visits notificationo No gifts or purchases from individual to payer 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. The payer made reference to IRC 3506 where an individual is a companion sitter if the following criteria are met:   1.  The individual performs services as a “sitter”, furnishing personal attendance, companionship, or household care services to children or to individuals who are elderly or disabled; and   2.  The individual is placed by a “companion sitting placement service” that is engaged in the trade or business of placing sitters with individuals who wish to avail themselves of the sitters’ services; and  3.  The companion sitting placement service neither pays nor receives (directly or through an agent) the salary or wages of the sitters, but is compensated, if at all, on a fee basis by the sitters or the individuals for whom the sitting is performed. An individual who meets these criteria is deemed to be self-employed for purposes of the tax on self-employment income and is not considered an employee of the companion sitting placement service.  The rules of this statute operate to remove sitters and companion sitting placement services from the employer-employee relationship, when, under 31.3121(d)-11 and 31.3121(d)-2, that relationship would otherwise exist.  Thus, if a sitter is considered to be the employee of the individual for whom the sitting is performed rather than the employee of the companion sitting placement service, this section has no effect upon that employer-employee relationship.  See Treasury Regulation 31.3506-1(e) for examples.  The criteria were not met as the payer was not a companion sitting placement service. In general, domestic services include services of a household nature in or about a private home performed by cooks, waiters, butlers, housekeepers, maids, valets, babysitters, janitors, laundresses, caretakers, handymen, gardeners, grooms, chauffeurs of family-use vehicles, and companions for convalescents, the elderly, or the disabled.  A private home is a fixed place of abode of an individual or family.  Nurses’ aides and other unlicensed individuals normally perform services that are expected of maids and servants. Such services include bathing the individual, combing his/her hair, reading to the individual, arranging bedding and clothing, and preparing meals. These services are also considered domestic services. As most of their tasks would normally be defined as and performed by domestics, they would subject to virtually complete direction and control in the performance of their services whether they work for a medical institution, physician or private household.In this case, the worker provided domestic services and therefore was subject to the complete direction and control of the payer; this was strongly supported by the detailed written agreement. Based on the above analysis, we conclude that the payer had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.    Remuneration paid for domestic services is not subject to federal income tax withholding, unless both the employer and employee voluntarily agree to it.  See Code section 3401(a)(3).  The domestic employee may make a request for income tax withholding by completing Form W-4, “Employee’s Withholding Allowance Certificate,” and may also request advance payments of the earned income credit by completing Form W-5 if he/she is eligible.  However, there are no similar exceptions for FICA and FUTA taxes.  Because the worker’s services constitute domestic services, the employer is responsible for withholding the employee’s share of the FICA tax if the worker was paid up to a specific income threshold amount in each particular year.  The wage threshold for withholding FICA tax in a specific year may be found in that year’s Publication 926, Household Employer’s Tax Guide.Remuneration paid in any medium other than cash to an employee for domestic services in the private home of the employer, or for his/her personal wants and comforts, and not in the course of the employer’s trade or business is not subject to FICA (Code section 3121(a)(7)(A).  For further clarification of household employee issues, please see Publication 926, Household Employer’s Tax Guide.   



