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	enterFactsOfCase:   According to the firm, it is a referral agency that contracts with care providers and obtains placement opportunities for them for a fee. The firm provides care giving services that includes light housekeeping and transportation as well if needed. The worker was engaged as a care provider for the firm's clients. She received a 2013 and 2014 1099-MISC for her services. There were written agreements/statements.  Both the firm and the worker agreed that the firm did not provide any training. The worker noted that she received her work assignments from the firm; the firm agreed and stated that the assignments were based on the worker’s specifications and/or availability. Both parties agreed that the client determined the methods by which the assignments were performed. Each indicated that the other party was responsible for problems resolutions; the firm noted it would be contacted if a replacement worker was needed. The worker noted that there were no time sheets as she texted her hours to the firm; firm agreed that the worker reported her hours so that it could bill the client appropriately. The worker noted that she worked Monday through Friday, for set scheduled hours performing everyday tasks, such as light housekeeping, meal preparation, and laundry. The firm noted that each provider sets their own routine based upon the needs of the clients. Both parties agreed that the worker worked 100% of the time at the clients’ home. There were no meetings. Both also agreed that the worker was required to provide the services personally; the worker noted that only the firm would hire and pay any substitute workers. The firm noted that the client did. The firm noted that the client provided everything. The worker noted that she received an hourly rate of pay; the firm noted that she received a contract rate (hourly) less a referral fee. Both parties agreed that the worker had no other economic risk. Both agreed that the customer paid the firm and that the worker did not establish the level of payment for services. The firm noted that the market did.Both the firm and the worker agreed that there were no benefits and that either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others though the firm disagreed. The firm also noted that the current agreement prohibited competition. The worker indicated that she was there as a representative of the firm; the firm disagreed. The relationship has ended. 
	enterAnalysis:   In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. There are significant similarities between this case and Revenue Ruling 56-502,1956-2 C.B. 688 (modified by RR80-365). In this ruled case, individuals engaged by an agency (other than one which is licensed or registered under state or municipal law as an employment agency) to perform domestic services for its clients are considered to be the employees of such agency for Federal employment tax purposes where the facts show, among other things, that the agency holds itself out as being engaged in the business of furnishing domestic help; determines the individuals remuneration; and its total business income is derived through a percentage of the remuneration received by the individuals for the performance of their services.The Internal Revenue Service has given further consideration to the status of individuals engaged by an agency to perform domestic services for its clients and has concluded that all such agencies (with the exception set forth below) are the employers, for Federal employment tax purposes, of the individuals they engage where the facts show that:(1) the agency is engaged in the business of furnishing such services and so holds itself out to the general public;(2) the agency furnishes the employment of the individuals and fixes their remuneration;(3) the parents, home owners, or others for whom the services are performed look to the agency for duly qualified and trained individuals;(4) the services are necessary to the conduct of the agency's business and promote or advance its business interests; and(5) the total business income of the agency is derived through a percentage of the remuneration received by the individuals for the performance of their services.The above ruling initially was considered applicable whether the agency pays the domestics directly or they are paid directly by the agency's clients; however this was modified by RR 80-365. In RR 80-365, individuals engaged to perform sitting services for the clients of a babysitting agency that receives a fixed percentage of the fee collected by the sitters are not employees of the agency with respect to remuneration received after 1974. Therefore, the general rule for determining employee status set forth in Rev. Rul. 56-502 only applies to sitting services if the agency pays the sitters directly. Rev. Rul. 56-502 holds that individuals engaged by an agency that is not licensed or registered under state or municipal law as an employment agency to perform domestic service for its clients are employees of the agency for federal employment tax purposes. In this instant case, all the same criteria existed that appeared in RR 56-502. The firm is engaged in the business of providing care giving services and holds itself out to the public to provide those services. It furnished the worker with the client work and fixed her compensation. The firm's clients look to the firm to provide screened and qualified help. The worker's services as a care giver were essential to the firm's continuing operations.The client paid the firm an hourly rate for the worker's services. The firm, in turn, deducted its fees before compensating the worker. Though the hourly rate varied depending on the number of hours worked, the worker compensation was an hourly rate of pay. Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There were no benefits and there were signed, written agreements/statements. However, the fact that the statements indicated that the worker was an independent contractor and the fact that the worker acknowledged this did not establish an independent contractor relationship between the worker and the firm when the actual work relationship did not support this premise. The firm's belief that the worker was an independent contractor pursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties. In addition, in Bartels v. Birmingham, 332 U.S. 126, 1947-2 C. B.174, the Supreme Court stated that whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.  The firm screened the worker's previous employment and activities in order to offer its client an acceptable care provider. The firm also set the rates charged as well as negotiated the working hours and duties with the client. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.     



