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	enterFactsOfCase:   The firm indicated that it is in the business of providing its clients with independent contractor nursing professionals. It maintains a list of independent contractor nursing and caregiver professionals. The firm's website indicated that it is considered a hybrid home care company, meaning that it offers different types of care. The firm provides care through its contracts with hospices and hospitals but also offers private duty home care as well. The firm's staff has the flexibility to work in a variety of roles and settings. The worker was a caregiver/companion. She received a Form 1099-MISC for her services in the years 2011, 2012, and 2013. There was a written agreement. Both the firm and the worker agreed that there was no training provided by the firm. The worker received her work assignments verbally or by phone; the firm, however, noted that it sends out a blast E-mail to all workers with the requesting medical provider, dates, times and services requested. The worker could accept or reject any assignment. The worker noted that the firm determined the methods by which the assignments were performed; the firm noted that it was their client (such as a doctor, or facility) as well as the worker who had right to control and direct the means, details, manners and methods. The worker was to contact the firm if any issues or problems arose though the firm noted that the worker should contact the client. There were no required reports. The worker noted that her work routine would consist of up to forty hours per week with some days and some evenings. The firm noted that it had nothing to do with the scheduling of the worker. The worker worked at the clients’ locations. There were no required meetings. According to the worker, she was required to provide the services personally. The firm would hire/pay any substitute worker. The firm noted that the worker would be responsible for any substitute or helper but could look to the firm for a temporary replacement.Both the firm and the worker agreed that the firm provided nothing. The worker indicated that she had no expenses. Both parties agreed that she was paid an hourly rate; the firm noted that the worker submitted invoices (but did not provide any.) Both also agreed that the customer paid the firm and that the worker did not establish the level of payment for services. Both the firm and the worker agreed that there were no benefits and that either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others though the firm disagreed. The worker noted that she provided services as an employee of the firm; the firm noted that she provided services under her own name. The relationship ended when, according to the worker, she quit. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. Revenue Ruling 61-196 1961-2 C. B. 155 dealt with nurses and whether they would be self-employed or employees. The ruling concluded that RNs and LPNs would be considered self-employed when engaged in private duty nursing care. However, when engaged as staff at a hospital, physician, nursing home, etc., work for a salary and follow a set routine during fixed hours, they would be employees. However, the ruling also addressed nurses’ aides, domestics and other unlicensed individuals. As most of their tasks would normally be defined as and performed by domestics, they would subject to virtually complete direction and control in the performance of their services whether they work for a medical institution, physician or private household. Therefore they would be employees for Federal employment tax purposes. In this instant case, the firm engaged the worker to provide these domestic-type care giving services to its clients. Her services included light housekeeping, cooking, giving medications as well as assisting with bathing and dressing. Presumably, it was the firm that had a signed agreement with the client to provide screened and qualified personnel to its clients and that the worker assigned would perform the tasks required by the client. The worker provided her availability to the firm and the firm scheduled her accordingly with its clients.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm provided the worker with her work schedule, client location and her assigned duties. She performed her services according to the client's schedule and needs. It was the firm that had the agreement with the client to provide the appropriate personnel. The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control. The firm's control was also illustrated by requiring the worker to notify them when requesting time-off. This was to allow the firm to locate another individual to fulfill the firm's obligation to its client to provide the necessary services. The fact that the worker did not require detailed instructions from the firm illustrated that some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them. In addition, the worker provided her services on a continuous basis throughout the time period involved. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker simply received an hourly rate of pay and had no other economic risk. Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job.         Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There were no benefits; there was a written agreement. However, the firm's belief that the worker was an independent contractor pursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties. The worker was a caregiver for the firm's business of providing caregiving services to its clients. It was the firm that advertised and promoted these services. The worker was not engaged in an independent business venture, but rather her services were part of the essential activities of the firm's operations. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.   Please see Publication 4341 for guidance and instructions for firm compliance.    



