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	enterFactsOfCase: Information provided indicates the firm is a massage therapy business.  The worker performed services as a massage therapist for the firm.  The firm feels they are independent contractors, as they pay fifty percent of their fees to cover the cost of overhead for the firm.  The firm also states they act as a banker to handle credit card, check and cash payments, tips were paid daily, if possible. The firm issues Form 1099-MISC at year end. The firm has indicated the worker also carried her own insurance. The firm stated the worker set her own hours, could choose to provide service to or reject walk-ins.  The only restriction placed on time was availability of a massage room, which was based on a first booked basis.  All massages were invoiced as completed.  She was required to perform her services personally. The worker provided soap notes for each client serviced. The firm stated it provided the premises, massage room, table and amenities, centralized booking, all banking and record keeping functions. Worker is paid 50% of massage fees, plus tips.  The customer paid the firm. Either party can terminate the work relationship without incurring a penalty or liability. The firm stated each contractor is provided with a business card listing their specialties and the firm's contact information. The firm indicated the relationship was terminate for cause.   The firm provided a copy of the Working Agreement it utilized.  It states if the worker broke the agreement the firm could/would terminate.  The firm had the right to withhold pay if the worker was late for work, arrival is twenty minutes prior to session start time.  Tardiness more than three times termination is expected. They must notify the firm a week in advance of any time off, so the firm can plan for coverage.  All clients of the firm are property of the firm, any work outside of the premises on the firm's clients is prohibited.The worker disagrees with the information provided by the firm.  She has indicated the firm made the appointments and her schedule.  She was on call for a twelve hour shift, if a client booked an appointment, she was expected to be there.  If no clients she could leave, but was expected to come in if a client was booked.  All work was done on the firm premises. Staff meetings were held and considered mandatory.  She was required to perform her services personally. The firm provided all equipment and supplies.  She agreed she was paid on commission and a portion was withheld to pay for expenses.  The customer paid the firm. Either party could terminate the work relationship without incurring a penalty or liability. The worker indicated she was terminated. 
	enterAnalysis: We have applied the above law to the information submitted.  As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect your financial investment.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of your business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability.  CONCLUSIONBased on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.  All services were performed on firm premises, as advertised under the firm's business name.  The "working agreement" is not a valid booth rental agreement.  The worker would pay a set monthly rental fee, never a percentage of collections.  The firm does not have a right to terminate an independent contractor for any reason. If the therapists owned their own business, as the firm is trying to indicate, they would not have the right to collect payment, or withhold payment for being late to work.  If the therapists actually owned their own business, they would be renting a space, utilized only by them as they would be paying for that individual space, and they would not have to wait on a first booked basis.  At no time, would the firm collect or disburse payments for the therapists, if they actually were running their own business.  The firm's website does not advertise the therapists as operating their own entity, but as therapists of the firm. 



