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	enterFactsOfCase: The firm houses abused, unwanted, retired, and injured exotic and domestic animals. They are a 501-C-3 licensed charity. The firm engaged the worker as an exotic animal caretaker from 10/20 to 2/21. The firm’s perspective is the worker could set her own hours and take time off when she wanted to. The also stated the worker did not have a supervisor and was able to make her own decisions. Therefore, their treatment of the worker as an independent contractor was appropriate. This was pursuant to a written agreement between the parties. The firm stated the worker had previously performed services for them as a volunteer for approximately 8-9 months. The worker contends she volunteered for a month and this was required by the firm to demonstrate her ability to handle the tasks at hand and her commitment to the sanctuary. The worker submitted a Form SS-8 after received a Form 1099-Misc from the firm. The firm replied with a Form SS-8.  The worker stated there was no specific training provided. She stated all learning was hands on under the direct supervision of the firm. The firm contends there was no training involved. They indicated the worker had worked with other volunteers of the firm before becoming a contractor for them. According to the worker, she received her work assignments directly form the firm and the firm determined the methods by which those assignments were performed. Comparatively, the firm maintained there was a list of tasks that were to be completed. They were not required to be done but if the tasks were accomplished, the worker would receive extra pay. The firm and the board of directors were responsible for problem resolution. The worker describes her schedule as working on average 6-7 hours a day. She would begin by caring for the elderly domestic cats, then would do a farm walk to determine which animals needed what care. The firm stated the worker would come in at various times in the morning. She would then feed and water the animals, clean the enclosures and leave mid-afternoon. She was able to choose her own times and days to work.  She received regular remunerations for her services. She performed all services on the firm's premises. The worker was not required to attend any meetings. The relationship between the parties was continuous, as opposed to a one-time transaction. The nature of this relationship contemplated that the worker would perform the services personally. The worker worked exclusively and on a continuing basis for the firm. The firm specified the hiring of helpers or substitutes was not needed because they had volunteers to cover.  According to the worker, the firm supplied her with all the necessary equipment, supplies, and materials to perform the services for the firm. She only provided her clothes. However, the firm stipulated they only provided the worker with an ATV. The worker did not lease equipment. The worker did not incur and significant business expenses while performing the services for the firm.  The worker was paid an hourly wage. The firm did not allow the worker a drawing account, or advances against anticipated earnings. The firm did not carry worker’s compensation insurance on the worker. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  The worker stated she received sick pay from the firm. She also received a holiday bonus of $300 from the firm. Either party could terminate the work relationship at any time without incurring a penalty or liability. The worker was not a member of a union. According to internal research, the worker did not perform similar services for others. She did not advertise her services to the public or maintain an office, shop, or other place of business.  The relationship between the parties has ended. The information submitted on the Form SS-8 and the internal research conducted provided enough information to provide a determination for this case.  The facts of the case indicate that the firm had the right to control the worker.
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered.  We must examine the relationship of the worker and the business.  We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For Federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The fact that a worker performed her services on a part-time basis is a neutral fact.  A temporary relationship is also a neutral fact.   Under common-law rules, anyone who performs services for you is your employee if you can control what will be done and how it will be done.  This is so even when you give the employee freedom of action.  What matters is that you have the right to control the details of how the services are performed.If you have an employer-employee relationship, it makes no difference how it is labeled.  The substance of the relationship, not the label, governs the worker’s status.  Nor does it matter whether the individual is employed full or part time.Whether the worker provided his services on a temporary, part-time, or full time according to a schedule determined by the firm, is insignificant with regard to the determination at hand. Flexibility of a worker’s schedule does not indicate that a worker is an independent contractor when other characteristics of the work relationship indicate that the worker is an employee, as is the situation in this case.A continuing relationship was established rather than a one-time transaction taking place.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  The existence of a continuing relationship indicates an employer/employee relationship was established. If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just aconvenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the workerwill be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the payer has the right to direct and control the performance of the workers.  Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.  In this case, the worker did not invest capital or assume business risks.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  As acknowledged by the firm, the worker did not incur economic loss or financial risk.Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the firm’s regular business activities.  In this case, both parties retained the right to terminate the work relationship at any time without incurring a liability.Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341.



