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	enterFactsOfCase: The firm is a non-profit organization providing personal care services to seniors, it engaged the worker as Personal Care Assistant from January 2021 to December 2021. This was no written agreement between the parties. The worker had not previously performed services for the firm.The firm declared the worker was an employee nonetheless she preferred to be paid as an independent contractor. The firm provided training, instructions, and supervision as to the details and means by which the worker was to perform the services with 40 hours of pre-employment training. The worker earned a Certificate of Completion through the firm’s training.  The worker added she worker received CPR training from the firm. Both parties agree the worker received her weekly schedule from her supervisor. The parties also agree the manager of the firm determined the methods by which the assignments were performed, and the firm’s office manager was responsible for complaints and problem resolution. All services performed by the worker were on the premises of the firm's customers 100 percent. There was a consensus between the parties which explained the worker was required to use an electronic system to clock-in and clock-out of work, entered all tasks that were performed at the client’s home during the worker’s service hours and the firm’s clients were required to sign the report as confirmation the worker’s time at the home and tasks were accurate and completed. The worker was required to attend 12 hours of in-service (continuing professional education) training per calendar year to maintain her certification. The worker added she was expected to have phone communication with the firm from time to time. The relationship between the parties was continuous, as opposed to a one-time transaction. The worker was required to perform the services personally. The worker stated she worked exclusively and on a continuing basis for the firm. The firm disagreed and implied the worker did perform the same services for others. According to the firm she worked part-time, 5 hours a day, 5 days a week. Her services were an integral and necessary part of the services the firm provided to its clients. The parties agreed the firm hired and paid substitutes. In addition, the firm stated the worker was not allowed to pay a substitute. It is the worker’s claim that no supplies, equipment, materials or property were provided by either party. The firm disagreed stating the firm supplied the worker with paper record forms when needed, gloves, masks, thermometer, pulse oximeters when needed and a blood pressure monitor, at no expense to her. The worker furnished her uniforms and personal vehicle. The firm’s clients provided cleaning supplies, laundry detergent and groceries necessary for the worker to perform services. The worker did not lease equipment. The firm determined the fees to be charged to its clients for the worker’s services. The worker incurred fuel costs when traveling to the firm’s client’s residences. The firm reimbursed the worker for employment tests. It was the worker who stated there were no significant business expenses. The worker was paid an hourly wage. It was the worker’s claim the firm did not allow the worker a drawing account, or advances against anticipated earnings. However, the firm denied this claim stating advances were given as needed per the worker’s request. The firm attested it did carry Worker’s Compensation Insurance on the worker. The worker disagreed stating she was not covered under the firm’s Worker’s Compensation Insurance. The firm stated the worker’s only financial risk or loss could have occurred if she’d had a car accident while traveling to the firm’s client’s residences. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  Both parties agree the worker was not eligible for benefits such as, sick pay, vacation pay, health insurance, or bonuses due to her status as a part-time employee. Either party had the option to terminate the worker’s services at any time without incurring a penalty or liability. The worker did not advertise her services in the newspapers or the classifieds, or maintain an office, shop, or other place of business. She was required to perform the services under the name of the firm and for the firm's clients. The firm confirmed the worker performed services in the firm’s name and was represented as an employee.  It is unclear what the current relationship is between the parties. The worker stated she was continuing to perform the services for the firm. The firm’s response stated there was a separation notice. 
	enterAnalysis: Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit. For Federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The worker performed personal services on a continuous basis for the firm’s clients. Work was performed on the firm’s client’s premises, on a regular schedule set by the firm. The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control.A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee. This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions. Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them. Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner. This is true even if the training was only given once at the beginning of the work relationship.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.If a worker must perform services in the order or sequence set by the person or persons for whom the services are performed, that factor shows that the worker is not free to follow the worker’s own patterns of work. Often, because of the nature of an occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  However, if the person or persons retain the right to control the order or sequence of the work, this is sufficient to indicate an employer-employee relationship.The firm provided all significant materials to the worker. The worker could not incur a business risk or loss. The worker was paid an hourly wage. Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.  The fact that the person or persons for whom the services are performed furnish significant tools, materials, and other equipment tends to show the existence of an employer-employee relationship.A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.The worker did not hold the services out to the general public. The above facts do not reflect a business presence for the worker, but rather, strongly reflect the payer's control over the worker's services and the worker’s integration into the payer's business. The fact that the worker was not closely monitored would not carry sufficient weight to reflect a business presence for the worker.  In fact, many individuals are hired due to their expertise or conscientious work habits and close supervision is often not necessary. Usually, independent contractors advertise their services and incur expenses for doing so.  In this case, the worker not only did not advertise her services, but she completed an application for a job. This is a strong indicator that the worker is not an independent contractor.  Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. 



