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	enterFactsOfCase: The firm is a corporation in the business to provide home health services to patients. The firm entered into a contractual agreement with the worker and engaged the worker as a certified nursing assistant. The worker stated she filled out an application for the position.The worker was trained on how to fill out reports that were required when performing services for the patients. The firm has the patient as a client and refers the worker to the patient for services. The patients’ family decides on what services need to be performed by the worker. The worker stated she does rely upon her manager to resolve her problems and complaints. The worker was required to submit weekly progress notes and to submit her time. The worker’s schedule is set by the patients’ needs. The worker’s services are performed at the firm’s location. The worker was required to perform the services personally. The firm provided the patients and Medicaid provided all of the supplies needed to care for the patient. The worker was paid on an hourly basis. The firm is paid by Medicaid for services provided and then the firm pays the worker for the services provided by the worker. Medicaid sets the price they will pay the firm.The worker received no benefits for the services she provided. Either party can terminate the relationship without incurring a liability. The worker did not perform similar services for others at the same time they performed services for the firm. The worker is not a member of a union. The worker stated she performed services under the firm’s name and the firm stated they represented the worker as a sub-contractor. At the time of filing the Form SS-8 the worker was still performing services for the firm. The firm provided a copy of the agreement with the worker. • Entered into on 9-20-12• There was a job description with the contract that the firm did not provide• The firm will not withhold employment taxes• The worker was retained and “employed” by the firm• During the period or periods of the worker’s “employment” and services are that of an independent contractor• The worker was not entitled to any benefits received by employees• The worker would be paid $10/hr. as a PCA and $9.54/hr. for personal support.• The worker was required to follow all state rules and regulations.• The firm had full responsibility over all contracted services and maintains all clinical records of clients.• The “employee” shall submit clinical notes and/or progress reports to the firm weekly.• The worker shall conform to prescribed scheduling of visits and client evaluation.• The firm coordinated all job-related activities of the “employee.”• The firm controlled all job-related activities of the “employee” and evaluate the “employee’s” performance as they do for other employees.• The firm retained the right to terminate the worker if the worker failed to comply with all rules and regulations provided by the firm.• This was signed by both parties.The firm provided a copy of the worker’s time sheet and the check sheet for services the worker provided to the patient.In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered.  We must examine the relationship of the worker and the business.  We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.
	enterAnalysis: A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee.  This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions.  Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them.  Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control. Lack of significant investment by a person in facilities or equipment used in performing services for another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training. The worker was an employee according to common law. The information provided by both parties showed the firm did train the worker on forms she was required to submit to the firm. The contract stated the worker was required to follow the schedule that was set for meeting with the patients acquired by the firm. The worker was required to fill out time sheets which showed control over the worker’s services. The fact the firm evaluated the worker’s services demonstrated control by the firm. It was the firm that acquired the patients and then arranged a meeting for the worker to meet the patient which showed control over the worker. Financial control was shown by the firm setting the hourly rate of pay to the worker. It was the firm that could suffer a significant loss if they were not paid for the contractual services agreed upon. The worker performed services as a certified nursing assistant for the firm home health business which demonstrated the worker’s services were integrated into the firm’s daily operations. The fact the firm retained the right to terminate the worker at any time showed control over the worker through the threat of dismissal.    Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



