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	enterFactsOfCase: The firm is a sole proprietor at her own residence. The worker was engaged by the founder as a personal assistant. There was no written agreement between the two parties. The worker received instructions from the firm. The firm determined the worker’s assignments. The worker relied upon the firm to resolve problems and complaints. The worker was required to submit the hours he performed his services each week to the founder. The worker performed most of his services at the residence of the firm. The worker was required to attend meetings for the organization. The worker was required to perform the services personally. The firm provided the location, office supplies and equipment the worker needed to provide his services. The worker was paid on an hourly basis. The customers paid the firm directly. The founder decided to pay the worker $15/hr. for his services.The worker received no benefits. Either party could terminate the relationship without incurring a liability. The firm stated the worker performed similar services for others but the worker stated he did not perform similar services for others while he was performing services for the firm. The worker was referred to as the assistant/project manager. The worker was terminated.The organization provided a copy of a summary sent to the labor commission regarding the work relationship between the organization and worker. • The organization offered the worker a position• There was an agreement to pay the worker $15/hr.• The organization and worker agreed the worker would be an independent contractor• The worker was required to submit his hours to the organizationIf the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  See Rev. Rul. 55-695, 1955-2 C.B. 410.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.  See Rev. Rul. 70-309, 1970-1 C.B. 199, and Rev. Rul. 68-248, 1968-1 C.B. 431.  Lack of significant investment by a person in facilities or equipment used in performing services for another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  Also, if the firm has the right to control the equipment, it is unlikely the worker had an investment in facilities. See Rev. Rul. 71-524, 1971-2 C.B. 346.  Special scrutiny is required with respect to certain types of facilities, such as home offices.  The right to discharge a worker is a factor indicating that the worker is an employee and the person possessing the right is an employer.  An employer exercises control through the threat of dismissal, which causes the worker to obey the employer’s instructions.  An independent contractor, on the other hand, cannot be fired so long as the independent contractor produces a result that meets the contract specifications.  See Rev. Rul. 75-41, 1975-1 C.B. 323.  
	enterAnalysis: In general, domestic services include services of a household nature in or about a private home performed by cooks, waiters, butlers, housekeepers, maids, valets, babysitters, janitors, laundresses, caretakers, handymen, gardeners, grooms, chauffeurs of family-use vehicles, and companions for convalescents, the elderly, or the disabled.  A private home is a fixed place of abode of an individual or family.  Remuneration paid for domestic services is not subject to federal income tax withholding, unless both the employer and employee voluntarily agree to it.  See Code section 3401(a)(3).  The domestic employee may make a request for income tax withholding by completing Form W-4, “Employee’s Withholding Allowance Certificate,” and may also request advance payments of the earned income credit by completing Form W-5 if he/she is eligible.  However, there are no similar exceptions for FICA and FUTA taxes.  Because the worker’s services constitute domestic services, the employer is responsible for withholding the employee’s share of the FICA tax if the worker was paid up to a specific income threshold amount in each particular year.  The wage threshold for withholding FICA tax in a specific year may be found in that year’s Publication 926, Household Employer’s Tax Guide.Remuneration paid in any medium other than cash to an employee for domestic services in the private home of the employer, or for his/her personal wants and comforts, and not in the course of the employer’s trade or business is not subject to FICA (Code section 3121(a)(7)(A).  Domestic service performed by your spouse or by your child (under age 21) is not treated as employment subject to FICA.  With some exceptions, domestic service performed by your parent or by an individual under age 18 at any time during the year, will also not be treated as employment subject to FICA if it is not the principal occupation of such employee.  If you paid cash wages of $1000 or more for domestic services during any calendar quarter in the calendar year or the preceding calendar year, then those wages are subject to FUTA tax (Code sections 3306(a)(3) and 3306(c)(2).  Generally, you can take a credit against the FUTA tax for a contribution paid into state unemployment funds, although this credit cannot exceed 5.4 percent of the first $7000 of wages. The FUTA requirements are based on the total wages paid to all domestic employees, while the FICA wage threshold is based on the wages paid to each domestic employee.  Therefore, an employer may be liable for FUTA tax, while not liable for FICA tax.  Domestic employers are required to satisfy their tax obligations by increasing their quarterly estimated tax payments or by increasing tax withholding from their own wages.  This requirement became effective in 1998.  Estimated tax penalties apply to underpayments attributable to these taxes.  Therefore, we conclude that as the employer of the worker, you are liable for FICA and FUTA taxes for the worker, subject to the preceding thresholds.  If you choose to pay your employee’s share of social security and Medicare taxes in lieu of withholding it from the employee’s wages, the amount must be added to the employee’s wages for income tax purposes.  However, it is not included as social security, Medicare, or FUTA wages.  For further clarification of household employee issues, please see Publication 926, Household Employer’s Tax Guide.  The worker was an employee according to common law. The information provided by both parties showed the worker received his assignments from the firm and control was shown when the firm decided how those assignments should be performed. The worker was required to perform the services personally which demonstrated the firm was interested in the methods used as well as being interested in the end result as an employer. The fact the worker relied upon the firm to resolve his problems and complaints showed the worker was dependent upon the firm as an employer. The worker was required to report to the firm on the services he performed for the day which showed control by the firm. The firm provided the worker with the location, supplies and equipment the worker needed to perform his services which showed the firm had the financial investment. The fact the firm paid the worker on an hourly basis and the worker did not show a significant investment when he provided his services demonstrated the worker was not operating his own business. The fact the firm retained the right to discharge the worker showed control over the worker through the threat of dismissal.      Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



