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	enterFactsOfCase: The worker requested a determination of employment status for services performed for the payer from 2013 to the present.  The payer is an elderly person in need of care giving services.  The worker is a nursing assistant and provides care giving services.  The payer (trustee) responded to our request for information as follows:The payer is an elderly patient in need of care.  The worker is one of the payer’s caregivers. She is responsible for waking the patient, feeding her, keeping her company, cleaning, washing and other housekeeping duties. The payer (trustee) feels the worker performs services as an independent contractor.  She negotiates her own hours and does work for others.  The worker decides her schedule and has turned down working nights or Sundays even though she was asked to.  The worker determines her own methods.  She complies with the doctor’s orders.  The worker is required to complete a daily log.  The worker personally performs her services in 12 hour shifts.  Services are performed at the payer’s home.  Everything is provided.  The worker receives an hourly rate.  Either party could terminate without liability.
	enterAnalysis: The determination of the worker’s status rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Therefore, a statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect your mother.  A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee.  This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions.  Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them.  Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.  Rev. Rul. 71-389, 1971-2 C.B. 341, provides guidance in determining whether certain types of services performed in private homes of employers are ‘domestic service’ for purposes of the FICA, the FUTA, and income tax withholding.  This revenue ruling states, in pertinent part, that the terms ‘domestic service in a private home’ and ‘domestic service in a private home of the employer’ are described in the regulations as service of a household nature performed by an employee in or about the private home of the person by whom he is employed.  Services of this type include babysitters, maids, housekeepers, and the like. Nurses’ aides, domestics, and other unlicensed individuals who continue to classify themselves as practical nurses are, in general, insufficiently trained or equipped to render professional or semi-professional services according to the professional concept of ‘nursing.’  Their services are normally those expected of maids and servants, i.e., bathing the individual, combing the individual’s hair, reading, arranging bedding and clothing, preparing and serving meals, and occasionally giving oral medication left in their custody.  As these and similar tasks are normally performed by domestics, the individuals performing them are, like other domestics, subject to virtually complete direction and control in the performance of the services regardless of whether they work for a medical institution, physician, or in a private household.  Therefore, these individuals are employees for Federal employment tax purposes.The worker performs her services as a caregiver in the patients home.  The worker is not operating a business performing these services, even if she is performing similar services for others.  The worker is considered a domestic employee as described above.Based on the above analysis, we conclude that the fpayer had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Payer:  For further information please go to www.irs.gov   Publication 4341, Publication 926



