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	enterFactsOfCase: The firm is a limited liability company in the business to provide home health services to their clients. The worker was engaged by the firm as a Q.A. Auditor/Field Nurse and then performed marketing services for the firm. In 2012 when the worker performed services just as a Q.A. Auditor/Field Nurse the worker was treated as an employee. In 2013 the worker also performed marketing services for the firm and was treated as an independent contractor. The relationship in question is the services performed in 2013.The worker received training to develop customers. The worker stated she got her assignments from the firm and the firm determined how those assignments should be performed. The firm stated the worker determined how to perform her own assignments. The worker stated she relied upon the firm to resolve her problems and complaints. The worker was required to submit marketing logs and the worker stated she was also required to fill out time sheets. The worker stated her schedule was from 9 a.m. to 6 p.m. The worker provided her services at the clients and firm’s locations. The worker stated she was required to attend marketing and nursing meetings. The worker was required to perform the services personally. The firm provided the worker with all of her supplies she needed to perform her services. The worker did not lease any space to perform their services. The worker was reimbursed work related expenses on an accountable plan. The worker was paid on a salary basis. The firm received payment for the services provided. The worker could not suffer a significant loss in the performance of her services.The worker received no benefits. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others at the same time they performed services for the firm. The worker stated she was represented as an employee and the firm stated they represented the worker as a marketing contractor. The worker stated the firm discharged her.The firm provided a copy of a memo where the worker was called into an HR Office regarding a consultation and decision on whether to terminate the worker's services and this was dated 1/29-2013.If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  See Rev. Rul. 55-695, 1955-2 C.B. 410.  Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job.  In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments.  This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers.  Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.  See Rev. Rul. 74-389, 1974-2 C.B. 330.  If the person or persons for whom the services are performed ordinarily pay the worker’s business and/or traveling expenses, the worker is ordinarily an employee.  An employer, to be able to control expenses, generally retains the right to regulate and direct the worker’s business activities.  See Rev. Rul. 55-144, 1955-1 C.B. 483.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  The right to discharge a worker is a factor indicating that the worker is an employee and the person possessing the right is an employer.  An employer exercises control through the threat of dismissal, which causes the worker to obey the employer’s instructions.  An independent contractor, on the other hand, cannot be fired so long as the independent contractor produces a result that meets the contract specifications.  See Rev. Rul. 75-41, 1975-1 C.B. 323.  
	enterAnalysis: The worker was an employee according to common law. The information provided by both parties showed the worker did receive training on how to perform her services as an employee. The fact the worker met with the firm’s HR department regarding a consultation and decision for termination showed an employer-employee relationship existed. The firm had the financial investment since the firm provided the worker with the location, all the supplies and materials she needed to perform her services. Financial control was demonstrated by the firm paying the worker on a salary basis which assumed the firm paid the worker at a rate the services of the worker was proportionate to the regular payments. The fact the worker was reimbursed work related expenses on an accountable plan showed the firm had the right to control the worker as an employee. The worker performed marketing services to acquire customers for the firm’s home health services which demonstrated the worker’s services were integrated into the firm’s daily operations. The fact the firm retained the right to discharge the worker showed control through the threat of dismissal.     Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



