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	enterFactsOfCase: The firm is in the business of providing physical, speech, and occupational therapy services to home health companies.  The worker provided his services to the firm in 2009 through 2013 as a physical therapy assistant (PTA) with services including taking blood pressure and vitals of the firms’ patients, performed services to fulfill contracts the firm had with their nursing agencies and received the Forms 1099-MISC for these services.  The worker stated that the firm instructed him to do all the tasks the job required such; as how to take blood pressure and vitals of the firms’ patients, and how to perform services to fulfill contracts the firm had with their nursing agencies.  After the firm accepted requests for physical therapy from their contracted agencies, they assigned the appointments to the worker and the firms’ supervising physical therapist determined the methods by which the assignments were performed.  The firm stated that they instructed the worker two to three times during three years to discuss quality of work issues and they were held to state and federal regulations to determine the methods by which the assignments were performed.  If problem or complaints arose the worker was required to contact both the firm’s supervising therapist and office manager and they were responsible for problem resolution.  The firm required the worker to submit medical notes on patients presenting conditions and the physical therapies performed.  The worker’s schedule varied, beginning his day between 7:30 – 8:00AM following the daily schedule developed and assigned by the firm.  The firm expressed that the worker set his own schedule.  The worker maintains that he provided his services personally 96% of the time at the firms’ patients’ homes, 1% on the firms’ premises, and 3% of the time at his home.  The firm indicated that the worker did not provide his services personally but he did provide all his services in the firms’ patients’ homes.  The firm held meetings with the worker to discuss work quality.  If additional help was required, the worker reported that the firm hired and compensated the helpers.  The firm advised that the worker had the ability to hire substitutes or helpers, but never did.   The worker stated that the firm provided all the necessary supplies and equipment he needed to provide his services such as; computer, cell phone, thermometer, daily schedules, medical charts, and the worker provided the stethoscope.  The firm maintains that the worker rented the phone and computer from them and the worker provided the car/fuel, all the rehab equipment, and supplies.  The worker reported that he did not lease any equipment, but was charged a tech fee and was responsible for his liability insurance, continuing education, vehicle expenses, and home office for the services he provided to the firm.  He was paid a flat fee for each patient visit assigned by the firm.  The firms’ customers paid the firm for the services the worker provided.  The worker did not assume any financial risk other than wear and tear on his vehicle in the relationship.  The worker explained that the firm established the level of payment for the services the worker provided.  The firm contends that the worker negotiated and renegotiated regional rates on many occasions.      The firm provided the worker with health benefits.  The worker stated that he did not provide similar services for others during the same period.  The firm contends that the worker did provide similar services to others during the same time period.  The worker performed his services under the firm’s business name. In fact, the worker submitted a business card and indicated his services being performed under the firm’s name with the title of “PTA”. Both parties retained the right to terminate the relationship without incurring liability.  Additionally, the worker was required to give the firm 30 days’ notice to terminate the contract.  The relationship ended when the worker quit.  
	enterAnalysis: The application of the three categories of common law evidence to the available facts of the relationship indicates that the firm retained the right to direct and control the worker in the performance of his services.  Accordingly, the worker was an employee of the firm for purposes of Federal employment taxes.The firm’s contention that the worker was an independent contractor is without merit.  It is the firm’s responsibility to treat workers according to federal employment tax guidelines and law.  Neither the firm nor the worker has the right to decide whether the worker should be treated as either an independent contractor or an employee.  Worker status is dictated by the characteristics of the work relationship.  If the work relationship meets the federal employment tax criteria for an employer/employee relationship, federal tax law mandates that the worker be treated as an employee. The worker’s classification as an independent contractor or employee is not something to be “agreed upon” by the parties.  It is determined by the application of the actual facts of the relationship to Internal Revenue Code.    There was a written contract describing the terms and conditions of the relationship.    However, for Federal tax purposes it is the actual working relationship that is controlling and not the terms and conditions of a contract be it written or verbal between the parties.  See also Section 31.3121(d)-1(a)(3) of the Employment Tax Regulation.  Hence, to clarify the Federal Government’s position on worker status, we will be determining this case based on their common law practices in which the actual relationship between the parties is the controlling factor.   The firm instructed the worker regarding the performance of his services.  The firm retained the right, if necessary to protect their business interest, to determine or change the methods used by the worker to perform his assignments. The facts show that the worker was subject to certain restraints and conditions that were indicative of the firm’s control over the worker.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.  The worker had a continuous relationship with the firm as opposed to a single transaction. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  The worker rendered his services personally.  The worker’s services were under the firm’s supervision. The firm provided the worker with the necessary equipment and materials.  His pay was based on a flat fee for each patient visit assigned by the firm.  The worker could not have incurred a loss in the performance of his services for the firm, and did not have any financial investment in a business related to the services performed.  The worker worked under the firm’s name, and his work was integral to the firm’s business operation.  The above facts do not reflect a business presence for the worker, but rather, strongly reflect the firm’s business.  The fact that the worker was not closely monitored would not carry sufficient weight to reflect a business presence for the worker.  In fact, many individuals are hired due to their expertise or conscientious work habits and close supervision is often not necessary. However, it is possible for a person to work for a number of people or firms concurrently and be an employee of one or all of them.  If the worker has the right to end his or her relationship with the person for whom the services are performed at any time he or she wishes without incurring liability, that factor indicates an employer-employee relationship.  Either the firm or the worker could terminate the agreement.      Based on the common-law principles, the firm had the right to direct and control the worker.  The worker shall be found to be an employee for Federal tax purposes.   



