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	enterFactsOfCase: The worker submitted a request for a determination of worker status in regard to services performed for the firm from October 2014 to August 2017as a dispatcher. The work done by the worker included posting the firm’s loads on a web-based load board as instructed by the firm; finding a carrierand communicating with the carrier until the load was delivered. The firm issued the worker Form 1099-MISC for the years in question. The workerfiled Form SS-8 as she believes she erroneously received Form 1099-MISC. The worker believes she was an employee as all work came from thefirm and the firm instructed and oversaw the manner in which the work was performed. Services were performed under a written agreement.The firm’s response stated its business is freight transportation arrangements. The worker was engaged as an independent broker agent. She wascontracted to solicit a book of business customers and to find independent trucking companies to move freight for them or from house accounts. Theworker drew a straight commission from the margin. The worker was an independent contractor per the written agreement which is prevalent for theindustry. The worker was responsible for her own office, hours of work, and generation of new business and revenue for herself.The firm stated it did not provide specific training or instruction to the worker. Work assignments came from solicitations or draws from houseaccounts. The worker determined the methods by which assignments were performed. The contract/sales manager was contacted and responsible forproblem resolution. Reports consisted of verification of commissions. The worker was free to set her own hours to solicit freight and find trucks tohaul it. Services were performed in the worker’s home office. The worker was expected to attend weekly meetings to share knowledge andchallenges. There were no penalties for not attending. The firm required the worker to personally perform services. The worker was responsible forhiring and paying substitutes or helpers. The worker stated the firm provided her specific training and instruction related to how to post loads,communicate with customers and carriers, and how to use the firm’s web-based management system. Work assignments were received via email andinstant messages. The firm determined the methods by which assignments were performed and assumed responsibility for problem resolution. Thefirm required her to provide verbal and written load status reports, in addition to a commission report for each pay period. Services were performedon a regular, recurring basis from her home. Training occurred at the firm’s location. The worker never hired anyone during the term of the workrelationship.The firm stated it provided access to a virtual network and virtual phone system. The worker provided and incurred the unreimbursed expenseassociated with printers, headsets, office supplies, laptops, tablets, cell phones, etc. The worker did not lease equipment, space, or a facility.Customers paid the firm. The firm paid the worker commission. There was no guaranteed minimum amount of pay and the worker was not alloweda drawing account for advances. The firm did not carry workers compensation insurance on the worker. The worker’s economic loss or financialrisk related to loss or damage of equipment. The worker did not establish the level of payment for the services provided. The worker stated the firmprovided her a desktop computer, three monitors, mouse, keyboard, web-based management system and load boards, business cards identifying heras its dispatcher, and shirts which were to be worn to business events. The worker provided documentation that the firm's equipment was returnedwhen the work relationship ended. The worker provided a home office space, desk, chair, calculator, pencils, and spiral notebooks. She did not incureconomic loss or financial risk. The firm and its customers established the level of payment.Benefits were not provided. The work relationship could be terminated without penalty. The firm stated the worker performed similar services forothers; the firm’s approval was not required for her to do so. There was no agreement prohibiting competition between the parties. The firmrepresented the worker as an agent to its customers. The work relationship ended when the contract was terminated. The worker stated she did notperform similar services for others during the period in question. The written agreement contained a non-compete clause during the term of the workrelationship and for a one-year period after termination. Work was performed under the firm’s business name. The worker provided a copy of herwork evaluation, e-mailed on August 23, 2017, where the firm noted various work deficiencies. The firm's solution process to the work deficienciesincluded, in part, suspending the worker for a period of time, a two week re-training and evaluation period, and weekly reviews after agent meetings.It appears the firm terminated the contract prior to the proposed solution process period.The written agreement states, in part, the firm would employ the worker and the worker would accept such employment, in such capacities and withsuch powers and duties as could from time-to-time be determined by the President of the company. The worker would devote substantially all of hertime and attention to and would use her best energies and abilities in the performance of duties and responsibilities. The worker would not engage inany business which competed, conflicted, or interfered with the performance of duties for the firm. The firm would provide the worker with thenecessary equipment and software to set up either an in-house or virtual office.
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and directthe individual who performs the services, not only as to what is to be done, but also how it is to be done. It is not necessary that the employeractually direct or control the individual, it is sufficient if he or she has the right to do so.Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description ofthe parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractualdesignation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.Therefore, the firm's statement that the worker was an independent contractor pursuant to a written agreement is without merit. For federalemployment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between theparties. Furthermore, whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods usedto accomplish the work as well as in the results. In this case, the firm required the worker to personally perform services. Furthermore, the servicesperformed by the worker were integral to the firm’s business operation. The firm provided initial training and work assignments by virtue of thecustomers served, required the worker to report on transactions, and assumed responsibility for problem resolution. These facts evidence the firmretained the right to direct and control the worker to the extent necessary to ensure satisfactory job performance in a manner acceptable to the firm.Based on the worker's education, past work experience, and work ethic the firm may not have needed to frequently exercise its right to direct andcontrol the worker; however, the facts evidence the firm retained the right to do so if needed.A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannotis an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will notreceive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute asufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, thefirm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. Theopportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. In this case, the worker did notinvest capital or assume business risks. The term “significant investment” does not include tools, instruments, and clothing commonly provided byemployees in their trade; nor does it include education, experience, or training. Based on the commission rate of pay arrangement the worker couldnot realize a profit or incur a loss.Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, orlack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the servicesperformed are part of the service recipient’s regular business activities. In this case, the worker was not engaged in an independent enterprise, butrather the services performed by the worker were a necessary and integral part of the firm's business. Both parties retained the right to terminate thework relationship at any time without incurring a liability. There is no evidence to suggest the worker performed similar services for others as anindependent contractor or personally advertised business services to the general public during the term of this work relationship. The classification ofa worker as an independent contractor should not be based primarily on the fact that a worker’s services may be used on a temporary, part-time, oras-needed basis. As noted above, common law factors are considered when examining the worker classification issue.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary toestablish that the worker was a common law employee, and not an independent contractor operating a trade or business.The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341.



