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	enterFactsOfCase: This is in response to the firm's request for a reconsideration of worker classification status regarding a truck driver who performed services for the firm, using trucking equipment leased from the firm. The firm contends that the firm did not have the behavioral or financial control necessary to establish an employer-employee relationship, and that the intent of the parties was to establish an independent contractor agreement. The firm cites Byers V. Commissioner of Internal Revenue (T.C. Memo 2007-331 United States Tax Court) as its basis for the independent contractor status.  The firm's information finds it is in business to provide interstate vehicle transportation services, and its drivers are located in all parts of the United States. As a result, some of the drivers keep the leased trucking equipment at their residence when returning from completed work assignments (all vehicles have been delivered to their destinations). The drivers then receive more load assignments from the firm's dispatch, and leave from their residences to complete these assignments. The worker in this case was engaged as a truck driver under an independent contractor agreement, which was initially entered into with the worker's personal name, and later amended to show the worker's business name, as a sole proprietor. There was no information provided in this case to evidence that the worker was an owner/operator, leased on to the firm to perform services. The firm required the worker, (a licensed truck driver with a CDL whose services were regulated by state law and Federal DOT laws), to perform his services personally. The firm dispatched available assignments to the worker, and the worker determined the work methods by which to perform the services while on the road. Problems or complaints that the worker could not resolve with a customer were reported to the firm for resolution purposes. The firm paid the worker on a commission basis as compensation for his services, and made performance awards available to him. No other employment benefits were made available to the worker. The worker did not perform similar services for others while engaged by the firm. No information was provided by either party to evidence that the worker advertised his services to the public during this work relationship. The work relationship could have been terminated by either party at any time without incurring liabilities, pending receipt of the firm's assets returned in good condition. The parties agree the work relationship ended when worker terminated his services for the firm.The worker in this case leased the firm's trucking equipment for use in performing driving services for the firm. The worker provided any necessary material needed to comply with DOT, such as driver logs. The trucking equipment was to be used exclusively for the firm's business operations, with the firm retaining ownership of said equipment, and responsible for the titles, registrations, insurances of said equipment. The firm was responsible for all repairs, operating costs and safety equipment. The worker was responsible for all living expenses, including meals, when on the road. The firm reimbursed the worker for any out of pocket expenses in cases where the firm's credit card was not accepted. Customers paid the firm for services rendered. With regard to economic loss/financial risks incurred by worker, the firm states all drivers responsible for failure to follow laws and regulations (such as speeding tickets). The drivers are also responsible for damage to cargo and/or equipment above the insurance reimbursements for any damage deemed the driver's fault. In Byers. most of the drivers were owner/operators leasing trucks from an entity not related to the firm. In some cases, however, drivers leased trucks from a company related to the firm. Drivers received 55% of gross earnings to lease the trucking equipment. The drivers were responsible for all maintenance and repair costs of the trucking equipment, and for licenses, insurances, registrations, tags. There are differences between Byers and the case at hand. In the case at hand, the worker leased the firm's trucking equipment, directly from the firm. The firm paid for major expenses of the trucking equipment, and remained responsible for the ownership, titles, registrations, and insurances for the trucking equipment. The worker received less than 50% commissions as compensation for his services; there was no information provided in this case to evidence that any part of these commissions were used as payment for the leased equipment.  
	enterAnalysis: A review of the lease agreement does not show that all written lease requirements of 49 CFR 376.12 are met. The lease does not reference the amount to be paid for leasing the vehicle. The worker did not have the opportunity to purchase the leased equipment.  The statement that the worker was an independent contractor pursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The facts of this case do not evidence the worker's behavioral control of the work relationship. The worker performed his services personally, as part of the firm's business operations, using its trucking equipment.  The firm retained the direction and control over the worker's services to the extent necessary to protect its investments, the reputation of its business operations, and its business relationships with its customers. The facts provided for this case do not evidence the worker's financial control of the work relationship. The worker's remuneration was established by the firm. The worker had no opportunity for profit or loss as a result of the services performed for the firm. "Profit or loss" implies the use of capital by a person in an independent business of his or her own. The firm in this case retained ownership of the trucking equipment. As a result, the worker did not have a significant investment in the facilities, equipment, tools, or supplies used to perform his services for the firm. The term "significant investment" does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training. Also, if the firm has the right to control the equipment, it is unlikely the worker had an investment in facilities. The worker performed services as requested by the firm, for an indefinite period of time, and both parties retained the right to terminate the work relationship at any time without incurring liabilities. The facts provided for this case do not evidence that the worker was engaged in an independent enterprise, performing similar services for others, but rather show that he performed his services as a necessary and integral part of the firm's business operations. Integration of the worker's services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  Based on common law principles, the worker shall be found to be an employee for Federal employment tax purposes.  For correction assistance, you may refer to Publication 4341, which can be obtained at www.irs.gov



