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	enterFactsOfCase: According to the information and documentation submitted, the firm's business is a flooring supplies and installation; selling flooring such as VCT tile, carpeting, porcelain tile, ceramic tile.  The firm also does full rehabbing of Section 8 homes, for the                                             , and other personal homes.  The worker performed courier services for delivering the company’s products to the clients and to pick-up construction debris for particular projects.  The worker performed services from 2015 through 2016.  The firm reported the worker's earnings on Form 1099-MISC at year end for all years. The worker delivered materials such as flooring, drywall, refrigerators, cabinets, and supplies such as caulk, screws, tape, to the contractors working at the houses.  The worker was he was given a printed list with addresses; to pick up and deliver materials to.  The firm provided the worker with a box truck to make the deliveries and pick up construction debris.  The worker contacted the firm's owner or manager for any problems or complaints that needed resolution.    The worker was paid by the firm on specific days.  The worker's work relationship with the firm ended when he was laid off. 
	enterAnalysis: According to the information and documentation submitted by the firm and the worker concerning the work relationship, the firm provided the worker with his job assignments.  The worker performed his services at the firm’s job sites.  The firm provided the truck, loading and unloading equipment, and materials for the worker to perform his services.  The firm paid the worker on specific days.  The worker had no investment in facilities and did not have the opportunity for profit or loss.  The firm was free to terminate the worker’s services without incurring any liabilities.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered.  We must examine the relationship of the worker and the business.  We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.   The fact that the person or persons for whom the services are performed furnish significant tools, materials, and other equipment tends to show the existence of an employer-employee relationship. Lack of significant investment by a person in facilities or equipment used in performing services for another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  Also, if the firm has the right to control the equipment, it is unlikely the worker had an investment in facilities. A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  The right to discharge a worker is a factor indicating that the worker is an employee and the person possessing the right is an employer.  An employer exercises control through the threat of dismissal, which causes the worker to obey the employer’s instructions.  An independent contractor, on the other hand, cannot be fired so long as the independent contractor produces a result that meets the contract specifications.  Therefore, the firm exercised direction and control over the services performed by the worker to establish that an employee/employer relationship existed. 



