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	enterFactsOfCase: The firm an individual in the business of trucking; hauling blueberries and hog trailers that engaged the worker as a truck driver in 2021. According to the firm, there was a verbal agreement between the parties that the worker was viewed as an independent contractor and would be responsible for his own taxes. The worker had not previously performed services for the firm. The worker submitted this request after receiving a Form 1099-NEC from the firm for services performed. The worker submitted this request to determine his treatment for Federal tax purposes. The worker believes he should have been treated as an employee for Federal tax purposes. The firm replied with a Form SS-8.According to the firm it was a must that the worker had a Commercial Driver’s License (CDL) and a good driving record. The worker stated instructions, and supervision as to the details and means by which the services were to be performed were provided by the firm, such as, what loads to haul and when and where to take them. According to the worker, he was also drug tested. Both parties agreed the worker received his work assignments through texts and calls from the firm. Both parties agreed the firm determined the methods by which the worker’s assignments were performed. Both parties agreed the firm was ultimately responsible for customer complaints and problem resolution. Both parties agree the worker was required to submit Bill of Ladens for each load. He performed the services on both the firm's premises and on the premises of the firm's customers. The relationship between the parties was continuous, as opposed to a one-time transaction. The firm claimed the worker was required to perform the services personally. Both parties agreed the worker worked exclusively for the firm. His services were an integral and necessary part of the services the firm provided to its customers. The firm furnished the worker with fuel, vehicle maintenance and secured loads, at no expense to him. The worker did not furnish any of the tools or equipment used in performing the services. The worker only prepared and drove the truck for deliveries. The firm leased the truck. The firm provided the vehicle that the worker drove; thus, he did not have a significant financial investment in the firm’s materials. The firm determined the fees to be charged to his customers. The worker did not incur significant business expenses while performing services for the firm. The worker was paid daily and the rate of pay varied based on available loads. The firm’s customers paid the firm for the worker’s services. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  Either party had the option to terminate the worker’s services at any time without incurring a penalty or liability. It was recognized by both parties that the firm had preferred call on the worker's time and efforts. All work produced by the worker became services of the firm to its customers. Internal research indicated the worker did not perform the services for others as an independent contractor. He did not advertise his services in the newspapers or the internet classifieds, or maintain an office, shop, or other place of business. He was required to perform the services under the name of the firm and for the firm's customers. The worker stated the work relationship ended when he was laid off. According to the firm, the job was seasonal and when the relationship ended the worker purchased a truck and started his own business. Internal research conducted verified the worker started his own business after the relationship between the parties ended. 
	enterAnalysis: The question of whether an individual is an independent contractor, or an employee is one that is determined through consideration of the facts of a particular case along with the application of law and regulations for worker classification issues, known as “common law.”Common law flows chiefly from court decisions and is a major part of the justice system of the United States. Under the common law, the treatment of a worker as an independent contractor or an employee originates from the legal definitions developed in the law and it depends on the payer’s right to direct and control the worker in the performance of his or her duties. Section 3121(d)(2) of the Code provides that the term “employee” means any individual defined as an employee by using the usual common law rules. Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done. It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. We must examine the relationship of the worker and the business. We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, co-adventurer, agent, or independent contractor must be disregarded.      Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For Federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The worker performed driving services on a continuous basis for the firm and its customers. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.Work was performed on the firm’s and firm’s customer’s premises. If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere. Work done off the premises of the person or persons receiving the services, such as at the office of the worker, indicates some freedom from control. However, this fact by itself does not mean that the worker is not an employee. The importance of this factor depends on the nature of the service involved and the extent to which an employer generally would require that employees perform such services on the employer’s premises.  Control over the place of work is indicated when the person or persons for whom the services are performed have the right to compel the worker to travel a designated route, to canvass a territory within a certain time, or to work at specific places as required.    The firm provided all significant materials to the worker. The fact that the person or persons for whom the services are performed furnish significant tools, materials, and other equipment tends to show the existence of an employer-employee relationship. The worker could not incur a business risk or loss. A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. The above facts do not reflect a business presence for the worker, but rather, strongly reflect the payer's control over the worker's services and the worker’s integration into the payer's business. The fact that the worker was not closely monitored would not carry sufficient weight to reflect a business presence for the worker.  In fact, many individuals are hired due to their expertise or conscientious work habits and close supervision is often not necessary. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. This is a strong indicator that the worker is not an independent contractor.  Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. 



