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	enterFactsOfCase: The worker is seeking a determination of worker classification for services performed for the firm as a driver from April 2017 until May 2023.  The worker filed a Form SS-8 after the firm issued them Forms 1099 despite the firm having control over the worker and equipment used.  The worker states that they were an employee of the firm because the firm required them to get fuel at specified locations, gave the worker routing information and questioned any deviations from the route, required the worker to follow company policies, required the worker to submit to the firm’s control the duration of the contract, and required the worker to use their eLog system.  The worker attached a copy of the contract between the parties.  

The firm states that they are a trucking company that utilizes drivers, both independent contractors and employees, to deliver freight.  The worker provided services for the firm as a driver, delivering freight for various customers.  The firm classified the worker as an independent contractor because the worker entered into a lease agreement with the firm with the understanding that they would be an independent contractor.  There were two lease agreements between the parties, a signed certificate of non-coverage for worker’s compensation, an occupational accident insurance app, and a letter from the worker explaining the work relationship in their own words.  The firm attached copies of this documentation.  

The firm states that there was no training provided to the worker.  The firm ensured that the equipment and driver operated in a safe and legal manner.  The firm gave the worker job assignments through email and phone calls.  The worker was booking their own freight directly with brokers before the work relationship ended.  The worker determined the methods by which job duties were performed.  If the worker encountered problems they needed assistance with, they could either contact the broker or the firm’s operations department.  The Department of Transportation required the worker to maintain a current and correct logbook.  The worker paid for the use of the firm’s electronic log book system.  The worker did not have a set schedule but was required to adhere to FMCSA regulations with a maximum 11 hours of drive time or 14 hours working with a 10 hour break.  The worker’s work times changed depending upon load requirements.  Services were performed at customer locations and on the road, with loading and unloading times being one to three hours.  There were no meetings required of the worker.  The firm required the worker to personally perform services.  Helpers or substitutes were not applicable. The worker states that the firm instructed them in the use of the eLog system and how and when to submit documentation.  The firm’s operations team gave the worker assignments through email. The firm determined when, where, and what times the worker would perform their job duties.  The worker was required to contact dispatch if there were any issues.  No reports were required of the worker.  There was no schedule for the worker to follow and work was performed at various locations.  The firm hired and paid lumpers for unloading.  

The firm states that they provided a trailer, permits, and regulatory information.  The worker provided all items needed during the normal course of business, such as PPE and safety gear.  The worker leased a truck from the firm per a lease agreement between the parties.  The worker was responsible for maintenance and repair costs.  The firm facilitated the availability of fuel, IRP, IFTA, insurance and ELD, but the worker was also responsible for their expense.  These items were charged back to the worker per an agreement between the parties.  The firm did not reimburse the worker for any expenses.  Customers paid the firm for services.  The firm paid the worker on a piecework basis.  The firm allowed a weekly advance for the worker from their next week’s paycheck.  The firm did not carry worker’s compensation insurance on the worker.  The worker had the financial risk of loss or damage of equipment, equipment repairs, loss or damage of freight, high fuel costs, and low rates.  The worker chose which freight to haul and negotiated with brokers thereby choosing what they would accept for payment. The worker states that the firm provided eLogs, insurance, plates, occupational hazard, and various accounts.  The worker provided a truck payment for the lease agreement with the firm.  The worker’s job-related expenses included fuel, maintenance, insurance, eLogs, IRP, Transflo, occupational hazard insurance, IFTA, and truck payments.  None of these were reimbursed by the firm.  The firm paid the worker a percentage of load of mileage pay.  The worker’s financial risk was the loss or salary or equipment.  The firm established the level of payment for services.  

The firm states that the relationship between the parties could be terminated by either party without liability or penalty.  The worker did not perform similar services for other firms.  The worker was not a member of a union.  The Department of Transportation dictated that the truck driven by the worker had to have the firm’s information on the side.  When leased on with the firm, the worker was a representative of the company.  The worker fell behind on lease payments and became difficult to work with, ending the work relationship.  The firm is currently in the process of trying to recover the truck.  The worker states that the firm provided personal days as a benefit.  The contract between the parties stipulated that the worker could not perform services for themselves or for others during the work relationship.  The worker was not a member of a union and did not advertise their services to the public.  The firm represented the worker as an employee or a contractor depending upon the situation.  The firm’s vice president texted the worker to let them know their contract was void.  
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  

Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, co-adventurer, agent, or independent contractor must be disregarded.
      
Therefore, a statement that a worker is an independent contractor pursuant to a written or verbal agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Furthermore, whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.   

The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control.  In this case, there was no set hours of work.  The worker was responsible for determining the methods by which they performed their job, negotiated jobs and pay with brokers, and performed services on their own schedule.  These facts evidence the firm did not retain the right to direct and control the worker to the extent necessary to ensure satisfactory job performance in a manner acceptable to the firm.  Workers had the liberty to work how they wished, when they wanted, and where they wanted to do so.  Per the contract between the parties, the worker additionally was responsible for hiring and paying all helpers or substitutes.  

Payment by the hour, day, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job.  In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments.  This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. In this case, the worker had significant exposure to financial risk as they were responsible for all job-related expenses either upfront or through charge backs from the firm.  Additionally, the worker leased a truck through the firm and was responsible for a truck payment as well as all other vehicle-related costs.   Based on the percentage pay arrangement and the charge back arrangement in the contract between the parties, the worker could realize a profit and incur a loss.  

Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, there is evidence that the worker provided similar services to other firms.  The classification of a worker as an independent contractor should not be based primarily on the fact that a worker’s services may be used on a temporary, part-time, or as-needed basis.  As noted above, common law factors are considered when examining the worker classification issue.

Based on the above analysis, we conclude that the firm did not have the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and the worker was an independent contractor operating a trade or business.  

The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341.



