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	enterFactsOfCase: The firm is in the taxi cab rental and service business.  The firm engaged the worker to drive taxi through an application process.  The worker was experiences so no driving training was needed.  The worker indicated he was provided training on the use of firm's computer systems used as well as firm's driver handbook regarding policies and procedures to use in performance of the services.  The firm's dispatchers assigned the worker services to perform.  The firm, laws, and worker determined the methods used to perform the services.  The worker was required to contact the firm's dispatchers regarding any problems or complaints for resolution.  The worker was required to provide the firm with availability schedules and completed divers logs and manifest reports.  The worker performed the services during twelve hour shifts assigned to work by the firm based on worker's availability.  The worker was required to perform the services in assigned territories and other designated locations determined by the firm, firm's customers, laws, and regulations.  The worker was required to pick up the cab at the beginning of assigned shift and return it at the end of the shift.   The worker performed the services personally and was required to obtain the firm's prior approval to hire any substitutes or helpers.  The firm provided the cabs, computer equipment, materials, and supplies needed by the worker to perform the services.  The worker provided license and personal items.  The worker incurred gas, rent, and supply expenses and was reimbursed for 1/2 gas expenses with receipts when returning the cab.  The firm paid the worker a percentage of collections per manifest submitted less deductions for rent, credit card processing, and 1/2 gas expenses.  The customers paid the worker when paying in cash and the firm when paying in credit cards.  The entire amount less applicable percentage was required to be turned over to the firm with the manifest.  The firm did not carry workers' compensation insurance.  The worker could suffer an economic loss and had a financial risk with regard to damages of the cab and productivity in obtaining fares during assigned shifts per the firm.  The worker indicated missing work and accident related costs if car was totaled and not covered by the other party who caused the accident.  The firm provided an unsigned driver service and taxi cab lease agreement and attached Sch. A of shifts and rent agreement.  The worker stated he never signed this agreement but did sign and provided a paper stating he read the driver handbook and employee/contractor non-disclosure agreement.  The worker did not perform similar services for others per the worker and the firm indicated he was not required to obtain the firm's prior approval to work for others.  The worker stated he did not advertise to the public as being engaged in a business but advertised the firm's business.  The firm indicated unknown if worker advertised as a business to the public.  The firm referred to the worker as an independent licensed professional driver to the customers.  Both parties retained the right to terminate the working relationship at any time without incurring any liability for cause. 
	enterAnalysis: When a firm determines or retains the right to determine directly or through designation what, how, when, and where workers perform services an employer/employee relationship exists.  For federal employment tax purposes, it is not necessary for firms to exert direct or continuous control nor that services be performed full-time on a fixed scheduled basis, it is sufficient that the firm retains the right to change the workers services, as they deem necessary for business purposes.  In this case you engaged the worker to drive your cabs in your territories as assigned by your dispatchers, or when slow at designated locations according to rules and regulations of the industry as well as your business policies and procedures.  You provided the worker with the necessary training and instructions regarding your provided computer systems used to assign jobs and report unassigned jobs to your dispatchers.  You required the worker to provide you with availably work schedules and you assigned worker twelve hour shifts to work based on your business needs and worker's availability.   You required the worker to abide by your business policies and procedure in performance of the services.  You required the worker to provide you with reports regarding condition of your cabs prior to using them and upon completion of the services and instituted a fine system for non-compliance issues indicated in your drivers handbook.  You required the worker to perform the services personally or receive your prior approval to hire substitutes or helpers.  These facts evidence behavioral control by you over the services performed by the worker.   You provided the cabs, dispatchers, equipment, materials, and supplies needed by the worker to perform the services.  The worker provided credentials and personal items.  You paid the worker a percentage of documented manifest services less rental charge, credit card machine processing charges, and 1/2 gas expenses with receipts.  Your customers paid you directly or indirectly through the worker and the worker was required to turn over the entire amount less the rent charge and 1/2 gas expense when providing you with the drivers manifest report.  You and regulations determined the level of payment for the services.  The worker could not suffer any economic loss and had no financial risk with regard to the services performed for your business operation.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. These facts evidence financial control by you over the services performed by the worker.  You provided an unsigned driver services and taxi cab lease agreement.  It is noted that whether there is an employment relationship is a question of fact based on the autonomy of the work relationship and is not subject to negotiation between the parties.  The worker provided signed documents as having read your driver handbook and a non-disclosure agreement.  The handbook addressed your business policies and procedures to be used by drivers in performance of the services.  Additional amendments were added to your policies and procedures as you deemed needed in order to operate your business including fines with regard to being late, leaving early, or calling out within specific time frames.  There were also fines related to various conditions the drivers left the cab in at the end of the shifts.  The worker did not perform similar services for others while performing services for your business and you did prohibit the worker from doing so.  This could be an important factor to consider in an independent contractor relationship, however, this factor alone would not make the worker to be an independent contractor.  Many workers have more than one job at a time and may be an employee in one or all working relationships depending on the autonomy of each one.  The worker did not advertise to the public as being engaged in a business but did advertise your business.  Both you and the worker retained the right to terminate the working relationship at any time without incurring any liability for termination.  The right to discharge a worker at any time without incurring a liability for termination is a factor indicating that the worker is an employee and the person possessing the right is an employer.  An employer exercises control through the threat of dismissal, which causes the worker to obey the employer’s instructions.  An independent contractor, on the other hand, cannot be fired without a liability so long as the independent contractor produces a result that meets the contract specifications.  Likewise, if the worker has the right to end his or her relationship with the person for whom the services are performed at any time he or she wishes without incurring liability, that factor indicates an employer-employee relationship.                  



