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	enterFactsOfCase: Information provided indicated the firm is a family-owned media company specializing in newspaper and digital publishing.  The worker had been retained by the firm as newspaper delivery/carrier for tax years 2009 through 2012.  The firm reported the income on Form 1099-MISC consistently throughout the work relationship.  The worker filed the SS-8 for a work classification determination, because he felt he was an employee of the firm, and was not an independent contractor.  Both parties provided information and documentation pertaining to the work relationship.  Both parties in the instant case provided copies of the independent contractor distribution agreements signed between parties. Before applying the common law in determining whether an employer-employee or an independent contractor relationship exists, consideration must be given to section 3508 OR to section 3506.  Individuals who meet the criteria described under this statute are treated as independent contractors and not as employees for the FICA, FUTA, and federal income tax withholding purposes.  Application of common law is not appropriate if the criteria to this section are met.  The criteria to be considered in this case are as follows:         An individual is a direct seller if the following criteria are met:1. The individual is engaged in the trade or business of selling consumer products to any buyer for resale (by the buyer or any other person) in the home or other than in a permanent retail establishment, or engaged in the trade or business of selling consumer products in the home or other than in a permanent retail establishment; or is engaged in the trade or business of the delivery or distribution of newspapers or shopping news (including any services directly related to delivering or distributing newspapers or shopping news);2.  Substantially all of the individual’s remuneration for these services is directly related to sales or other output rather than the number of hours worked; and3.  A written contract exists between the individual and the person for whom services are being performed which provides that the individual will not be treated as an employee for federal tax purposes.An individual who meets these criteria is deemed to be self-employed for purposes of the tax on self-employment income and is not considered an employee of the companion sitting placement service.  The rules of this statute operate to remove sitters and companion sitting placement services from the employer-employee relationship, when, under 31.3121(d)-11 and 31.3121(d)-2, that relationship would otherwise exist.  Thus, if a sitter is considered to be the employee of the individual for whom the sitting is performed rather than the employee of the companion sitting placement service, this section has no effect upon that employer-employee relationship.  See Treasury Regulation 31.3506-1(e) for examples.   
	enterAnalysis:  CONCLUSIONThis is to advise you that based on the information and documentation submitted, we conclude, regardless of whether or not the firm may have retained direction and control over the worker’s services, that the facts of this work relationship meet the criteria outlined in Section 3508.  Thus, the worker would not be considered an employee of the firm for federal employment tax purposes.  Consequently, we determine the worker to be a direct seller according to section 3508(b)(2) .  Note that this statute only applies for federal employment tax purposes and is not necessarily used in determining a worker’s status for the purpose of worker’s compensation, pension eligibility or wage and hour laws.           



