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	enterFactsOfCase: The firm is a corporation in the business transportation services. The firm engaged the worker as a driver. The worker filled out an application at the beginning of the work relationship. There was no valid lease agreement between the firm and worker regarding the leasing of a vehicle by the worker.Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.   The worker did receive his assignments from the firm and was required to fulfill services according to an agreement the firm made with their clients. The worker was required to fill out both pre-trip and post-trip reports which included vehicle inspection reports. The worker was required to submit both vehicle mileage and expense reports for the firm's records and to be reimbursed any out-of-pocket expenses incurred by the worker while performing his services. The firm required the worker to perform his services personally.The firm provided the bus and incurred expenses to keep the vehicle on the road, provided company t-shirts and the worker was given a company credit card. The worker provided his license and incurred expenses for personal needs. The worker did not lease any space to perform the services. The worker was paid by the assignment/trip. The clients paid the firm directly. The firm established the level of payment for the services provided. The worker received no benefits. Either party could terminate the relationship without incurring a liability. The firm stated the worker did perform similar services for others at the same time he performed services for the firm but the worker stated he did not. The firm referred to the drivers as "our drivers" in a memo to the drivers. The memo also included the firm's expectations of services the worker was required to perform to keep everything in good operating condition. The worker provided his services under the firm’s business name. The worker stated the relationship because the firm did not give him any more assignments.If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  See Rev. Rul. 55-695, 1955-2 C.B. 410.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.  See Rev. Rul. 70-309, 1970-1 C.B. 199, and Rev. Rul. 68-248, 1968-1 C.B. 431.  If the person or persons for whom the services are performed ordinarily pay the worker’s business and/or traveling expenses, the worker is ordinarily an employee.  An employer, to be able to control expenses, generally retains the right to regulate and direct the worker’s business activities.  See Rev. Rul. 55-144, 1955-1 C.B. 483.  A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  See Rev. Rul. 70-309, 1970-1 C.B. 199.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  
	enterAnalysis: The worker was an employee according to common law. The information provided by both parties showed the worker was given his assignments from the firm. The fact the firm required the worker to fill out an application for the position and to perform his services personally showed the firm was interested in the methods used as well as being interested in the end result as an employer. The firm instructed the worker on what pre-trip and post-trip duties to perform to keep the vehicle in good operating condition which showed control over the worker’s services. The firm had the financial investment since the firm provided the vehicle and incurred all operating expenses to keep the vehicle on the road. The fact the firm entered into agreements with their clients on the amount each tour would cost and then paid the worker a set amount for driving showed the firm had the potential to suffer a significant loss due to lack of payment by the client or not charging the client at a profitable rate. The fact the firm referred to the drivers as “our drivers” in a memo showed the worker’s services as a driver was integrated into the firm’s daily operations. This was also apparent since the worker drove the firm’s vehicle for tours that acquired by the firm in an agreement with their clients.      Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



