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	enterFactsOfCase: The worker submitted a request for a determination of worker status in regard to services performed for the firm from November 2016 to September 2020 as a newspaper carrier.  The services performed include delivering newspapers. The firm issued the worker Form 1099-MISC and 1099-NEC for all tax years.  The worker filed Form SS-8 as she believes she received Form 1099-MISC and 1099-NEC in error.  The firm’s response states its business sells newspapers on a wholesale basis for resale and delivery to home delivery locations. The worker was engaged as a newspaper delivery person.  Services were performed under an independent contractor agreement The firm and worker acknowledge the Independent Contractor Relationship Agreement signed and dated between the two parties:Excerpt:Company agrees to sell to Contractor and Contractor agrees to purchase the number of copies required by this contract of the following newspaper(s) published at the following negotiated wholesale rates required by this contract of the following newspaper(s) published by it at the following negotiated wholesale ratesAfter receipt by Contractor, the risk of loss of unsold, lost and/or damaged Newspapers or Distribution Newspapers shall be borne by Contractor. Profitability of Contractors sale of the Newspapers is the responsibility of Contractor and will be determined by Contractor’s business judgments in managing the mode, manner, methods, and means of operation chosen by Contractor. Nothing in this contract is to be construed to obligate Company to guarantee and/or provide any degree of profitability to Contractor. Contractor will be solely responsible to pay any and all state and/or federal income, social security and unemployment taxes for Contractor and his/her employees. Contractor and Company agree that Company will treat Contractor as an independent contractor and a direct seller and not as an employee for purposes of all tax laws, state or federal, including but not limited to 26 U.S.C. §3508, and file forms consistent with that status.
	enterAnalysis: Section 3121(d)(2) of the Code provides that the term “employee” means any individual defined as an employee by using the usual common law rules applicable in determining the employer-employee relationship. Common law flows chiefly from court decisions and is a major part of the justice system of the United States. Under the common law, the treatment of a worker as an independent contractor or an employee originates from the legal definitions developed in the law and it depends on the payer’s right to direct and control the worker in the performance of his or her duties. We generally use the facts of each case along with consideration of the common law to reach a conclusion. However, before applying the common law in determining whether an employer-employee or an independent contractor relationship exists, consideration must be given to section 3508. Individuals who meet the criteria described under this statute are treated as independent contractors and not as employees for the FICA, FUTA, and federal income tax withholding purposes. Application of common law is not appropriate if the criteria to this section are met. The criteria to be considered in this case are as follows:An individual is a direct seller if the following criteria are met:1. The individual is engaged in the trade or business of selling consumer products to any buyer for resale (by the buyer or any other person) in the home or other than in a permanent retail establishment, or engaged in the trade or business of selling consumer products in the home or other than in a permanent retail establishment; or is engaged in the trade or business of the delivery or distribution of newspapers or shopping news (including any services directly related to delivering or distributing newspapers or shopping news);2.  Substantially all of the individual’s remuneration for these services is directly related to sales or other output rather than the number of hours worked; and3.  A written contract exists between the individual and the person for whom services are being performed which provides that the individual will not be treated as an employee for federal tax purposes.CONCLUSIONThis is to advise you that based on the information and documentation submitted, we conclude, regardless of whether or not the firm may have retained direction and control over the worker’s services, that the facts of this work relationship meet the criteria outlined in section 3508. Thus, the worker would not be considered an employee of the firm for federal employment tax purposes. Consequently, we determine the worker to be a direct seller according to section 3508(b)(2). Note that this statute only applies for federal employment tax purposes and is not necessarily used in determining a worker’s status for the purpose of worker’s compensation, pension eligibility or wage and hour laws. .



